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a. THE TELEPHONIC POLLING OF THE MEMBERS OF 
APPELLANT'S LOCAL BOARD ON WHETHER HIS 
CLASSIFICATION SHOULD BE REOPENED WAS 
NOT A MEETING 4S REQUIRED BY THE 
SELECTIVE SERVICE REGULATIONS AND 
DEPRIVED APPELLANT OF DUE PROCESS OF 
LAW WHICH VITIATED HIS INDUCTION 
NOTICE AND HiS CONVICTION. 14 


APPELLANT'S FORM 150 MADE OUT A PRIMA 

FACTE CASE FOR CLASSIFICATION OF 

APPELLANT AS A CONSCIENTIOUS OBJECTOR, 

AND THEREFORE THE BOARD'S REFUSAL TO RE- 

OPEN HIS CLASSIFICATION WAS ARBITRARY 

AND A DENTAL WLTHOUT DUE PRCCESS OF LAW 

OF APPELLANT'S APPEARANCE AND APPEAL 

RIGHTS UNDER THEN EXISTING SELECTIVE 

SERVICE REGULATIONS , THEREBY INVALIDATING 

HIS INDUCTION ORDER AND HIS CONVICTION. 20 
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IIT. THE INDUCTION NOTICE WAS INVALID AND VOID 
BECAUSE MAILED BEFORE THE EXPIRATION OF 
APPELLANT'S TIME FOR APPEAL HAD EXPIRED. Ze 
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13 | APPELLANT'S OPENING BRIEF 

14 

15 : NATURE OF THE CASE 

16 Appellant was convicted of violation of 50 U.S.C.A. 
17; App. §462 (failure to submit to induction), and sentenced 
28} to prison for three years. He appeals therefrom, con- 


; tending that the Local Board's order to report for 


20! induction was invalid, because, among other things, 
21 the Local Board failed to meet and consider his request 
22! for reopening of his classification, that said order 


23; was issued before the expiration of his appeal rights, 
241 and because the failure of the Local Board to reopen 


25 | appellant's classification was arbitrary. 
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JURISDICTION 
An indictment wes filed on May 25, 1967, in the 
United States District Court for the Southern District of 
California, Central Division, No. 37153, charging appellant 
with violation of the Universal Military Training and 
Service Act (50 U.S.C.A. App. §462) in that he ". 
knowingly failed and negiected to perform a duty required 
of him under said act,'' by refusing to submit to induction 
on March 15, 1966, in Los Angeles County, after having been 
duly classified I-A by his Local Selective Service Board, 
and after having been duly notified and ordered to report 
for induction at said date and place (C.T. 1-2). [1] 

Appellant was arraigned on said indictment on 
June 19, 1967, and plead not guilty (C.T. 3). 

The case came on for court trial on October 5, 1967 
before the Honorable Francis C. Whelan, District Judge pre- 
siding (C.T. 34), jury trial having been duly waived 
(C.T. Bema oo)e 

After evidence was received, and the government and 
defendant had rested, the case was continued for further 
proceedings to October 12, 1967 (C.T. 34). On the latter 
date, the matter was submitted by the parties to the 
Court for decision (C.T. 36). 

1. C.T. refers to the Clerk's Transcript on file 
herein, and the numbers signify the pages thereof on which 


the cited reference may be found. 
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On November 29, 1967, the court found appellant 
guilty. Appellant then waived a pre-sentence report, and 
after he and counsel had made statements, the court sen- 
tenced appellant to imprisonment for three years (C.T. 37, 
38). [2] 

Notice of Appeal was filed on December 6, 1967 
(ci. 39). 

Seeded of the District Court arose under 18 
U.S.C.A. §3231. Review is sought here pursuant to 28 U.S.- 
C.A. §§1291, 1294. 


PROCEEDINGS IN THE TRIAL COURT 
The Trial 


The Government's case consisted solely of appellant' 


.selective Service file, received in evidence without object- 


ion as Exhibit "1" (R. 9/7-20, 10/2-3),!3) (supplemented by 


2. The record does not include a Reporter's Trans- 
cript of the proceedings held on either October 12 or 
November 29, 1967, despite appellant's apparent request 
therefor (C.T. 40, 45). 

3. "R" refers to the Reporter's Transcript, con- 
sisting of two volumes, of the oral proceedings had at 
trial on October 5, 1967. The numbers to the left and right 


of the slant bar refer, respectively, to the pages and lines 


thereof on which the cited reference can be found. 


the Government's Pre-Trial Memoranda [C.T. 9-24]), and an 


F.B.1. investigative report, received in evidence in lieu 
of testimony pursuant to stipulation, as Exhibit "2" (R. 10/ 
4-25, 11/6-7). With that, the Government rested (R. 11/10- 
11). 

The defense thereupon filed and served a written 
motion for judgment of acquittal (R. 11/13-16), setting 
forth eleven grounds therefor (C.T, 22-23). 

After first reserving ruling thereon, the court 
appears to have denied the motion without prejudice because 
requiring oral evidence (R. 11/20-12/6). The record does 
not: disclose whether the motion was formally renewed or 
whether any further rulings were made thereon. 


The defense case consisted of appellant, who testi- 


fied in his own behalf (R. 20-47),:and the testimony of 


the clerk of appellant's Local Selective Service Board 
[No. 118] (R. 12-20). Three documents subpenaed by 
appellant from appellant's Local Board were identified by 
the latter witness, and marked as Exhibits "A", '"B" and 
"C", respectively (R. 16/10-13, 16-25; 17/11-14); but 
apparently none of the exhibits were offered or received 
into evidence and no further reference thereto seems to 


have been made by either party. 


The balance of the trial, including the second 
volume of the Reporter's Transcript, was taken up with 


argument on the legal issues. 
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his classification questionnaire (Form No. 100), filed 
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Ww 


2 conscientious objector (S.S.F. 10-11). On June 3, 1959 
appellant's Local Selective Service Board (No. 118) classi- 


fied him as i-A; but in November of thet year, appellant 


was reclassified Ti-S (student deferment) (S.S.F. 12). 
Appellant's LI-S classification continued chrough 


September, 1964, during which period appellant attended and 


vaduated from U.C.L.A. Medical School with a degree in 


Wredicine (S.S.F. 22-26, 30-31). 


> 
Ae) 
te) 
@ 
1 
1-3 
rah) 
us) 
(7t 
Q 
oO 
4 
i 
iO) 
3 
Q 
Ma 
(2. 
ay 
fee 
1} 
r> 
Rg 
(tT 
( 
Ki 
ray 
ee 
ry 
laa 
G 
ie) 
He 
(oan 
[& 
~s 
<4 
}-: 
I 
io) 
On 
i> 


ao hewe ee 


at the University of Kansas Medical Center (S.S.F. 38), by 


reason o£ 


which he was reclassified on September 9, 1964 as 
-A {occupational deferment) to July, 1965. 

in the fall of 1964, the Board ordered appeilant to 

take a pre-induction physical, and he was ae found 


acceptable on March 29, 1965 (S.S.F. 36, 40-42, 48). However 


4. $.S,.F. vefers to apoellant's Selective Sexvice 


° - ° « <a * ty tf 
File received in evidence during the trial as Exhibit 1 


(R, 10/2-3) and the numbers refer to the encircled page 
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August, 1966 (S.S.F. 13). 


On October 7, 1965, appellant's Board received a 
request from the State Director to forward appellant's 
files for review (S.S.F. 76). On that date, the Board 
ordered appellant to report for a pre-induction physical 
@eue@etober 23, 1965 (S.5.F. 78). 

On October 20, 1965, the State Director returned 
appellant's file to the Local Board with an accompanying 
letter "recommending" that appellant "be considered for 
reclassification" as I-A, that is, available for induction, 
and requesting a return of the file for further review "if 

this physician is classified in a class other than I-A or 
I-A-0.'"' (S.S.F. 80) 

On October 25, appellant wrote his Board a letter 
explaining that he was unable to report for his physical 
because of a conflict with his duties at the hospital 
(S.S.F. 81). A second notice was sent (to the wrong 

address), and this appointment was apparently kept for he 
was ultimately found acceptable for service (S.S.F. 84, 89), 

On November 29, 1965, the Local Board received a 
letter from appellant's superior, the Director of the 
Division of Pediatrics at Cedars-Sinai Medical Center, 
stressing the need for trained pediatricians and requesting 


that appellant's deferment be maintained to allow him to 


complete his training in that field to July 1, 1967 (S.S.F. 
86-88). 


eT tae 


33 On January 24, 1966, the Local Board voted 2-6 to 
2 eclassify appellant I~A, and sent him a notice of said 


classification (S.S.F. 13). The record dees not disclose 


': wheener he was advised of his sight to appeal or to 
5 Perconal appearance; but on January 31, 1966, the Local 

| Board received appellant's letter, appealing his xreclassi- 

Z fication to I-A from II-A "which I do believe I should be 

a Pe this time. (S.S.8. 90) 

9 | The Appeals Board voted 3-0 to sustain a reclassi- 
10] fication and on February 25, 1966, the Local Board mailed 
12 | appellant another Form 110 notifying him of the Appeals 
12 | Board's decision (S.S.F. 13). 
ily On February 25, 1966, the Local Board sent appell- 
14 ant an order to report for induction on March i5, 1966 
15 (Sis.F. 94). 
1s : On that same date, the Board received a letter 
17 | from appellant, dated February 26, claiming status as a 
18 | conscientious objector (I-00), and requesting that he be 
Be sent a Form 150 (S.S.F. 98). 
<0 Neither the induction notice nor appellant's said 
<1} letter bear a time stamp. The Board's minutes showed 
2a typewritten entries in that sequence (S.S.F. 13). 

23 A Form 150 was mailed to appellant on March 2, 


2¢4 1966 (S.S.F. 13, 104) directing the completion and return 
25 of same on or before March 8, 1966. On the latter date, 


26} the Board received appeilant's Form 150, duly completed 


nF 


2 


3 


Ti and signed (S.S.F. 104-108). 
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On March 7, 1966, the Board received appellant's 
letter protesting the inadeauacy cf time allowed for com- 
pletion of the Form 150, objecting to the treatment of his 
claim "as a late cequest", and asking chat his induction 
notice be cancelled pending disposition of his conscientious 
Gbjector claim (§.S.F. 99-100). 

On March 11, 1966, the assistant coordinator of 
the Local Board mailed appellant a letter acknowledging 
“receipt of your communication relative to your Selective 
Service status,'' and notifying appellant that: 

"The information contained therein has 

been considered by this Board and it is 

of the opinion that the facts presented 

do not warrant the reopening or reclassi- 

fication of your case at this time." 

CSS 8 ello) 

However, the minutes of appellant's file reflect 

the following entry aftex the date of March 10, 1966: 

"Board members contacted, file reviewed 

new information dees not warrant reopening 

Gtsclassificaticonge Usterepores sors a- 

duction as ordered (sic)." 

Furthermore, it appears from the trial testimony 


of Mrs. Armand, the assistant coordinator of the Board, 


that no meeting of the Local Board was held following 
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receipt by th -oard of appellant's application for re- 


opening his c sification; rather, Mrs. Armand contected 


two,of the th. members by phone-~ .e third member being 
unavailable--a. »%olled them on the 2stion of reopening 
(R, 12/23-19/15. An attempt by de:- :e counsel to in- 


quiz<c ato the vusstance of the telepnone conversation was 
bexrved by the trial court's ruling (R. 19/6-9).- 
Appellant reported to the induction center on 
March 15, 1966, but refused to step forward (S.S.F. 113- 
114). He also refused a commission in the United States 
Dewy (S.9.F. 130). 


Appellant's prosecution and conviction followed. 


SPECIFICATION OF ERRORS 
1. Appellant was deprived of due process of law 
which vitiated his conviction by reason of: 

(a) The failure of the Local Board to hold a 
meeting and consider thereat his request for reclassifica- 
ErOueas a conscientious objectoz; 

(b) The failure of the Local Board to reopen 
appellant's classification after he presented new facts 
making out a prima facie case for classification as a con- 
scientious objector; 

(c) The issuance of an induction order by the 


Boare prior to the expiration of appellanc’s time for ad- 


Mini&Erative appeal. 
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Ppeeeine €Vicdence 1s insufficient in thet it does 
Pee support the allegation in the indictment that | 
eopelteant failed and negieeted to perform a duty required 
of him under §462 of 50 U.S.C.A. App., for all of the | 
meaesOme Set FOrEn in Specification No. 1, wand for the 
additional reason that the Local Board acted in excess of 
its jurisdiction by failing to comply with Selective 


Service Regulations which afforded appellant procedural 


eve process rights. 


QUESTIONS PRESENTED 
He Whether €ne tetegacnic polling of members oF 
the Local Board by the clerk thereof on appellant's appli- 
cation for reopening of his classification constituted a | 
meeting of the Local Board within the meaning of Selective 
Service Regulations §§1604.56, 1604.58 and 1625.2. 


2. Whether appellant was deprived of due process 


of few and a full and fair consideration of his conscient- 


ious objector claim by the failure of the members of the 
Local Board to read or consider such claims at a meeting. 

3. Whether appellant's application for classifica- | 
tion as a conscientious objector made out a prima facie 
case therefor, and thereby requized the Board to cancel 
appellant's order to report for induction, and to reopen 


appellant's classification and classify him anew. 


4. Whether the Local Board's failure and refusal 
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to reopen appellant's classification was arbitrary and 
deprived him of his éppeazance and appeal rights under the 
Selective Service regulations, thereby vitieting his order 
to report for induction. 

5. Whether appellant's induction notice was illegal 
and ineffective within the meaning of Selective Service 
Regulations §1626.41 by reason of having been mailed to 
appellant before his right to appeal under Selective 


Service Regulations §1626.61(b) had terminated. 


MOTICN TO REMAND TO TRIAL 
COURT FOR FURTHER PROCEEDINGS 
Appellant's Selective Service File (pp. 12-14) 
shows that for nearly four years, only two members of the 
Local Board voted on matters affecting appellant's status 
and) elessification. The record at bar does not disclose 
the reason therefor, and so counsel has attempted to deter- 
mine whether the Board was properly constituted during said 
period, and particularly when voting on matters affecting 
appellant's classification and status. If, at such times, 
the Board was not composed of three or more members 
(Selective Service Regulations §1604.52), then it may well 
be that the Board had no jurisdiction to classify appellant 
or issue orders affecting appellant's status. (Compaxe: 
Brede v. nied States, No. 21,928, decided 5/27/68 [9th 
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Guring which only two members were on the Board, stating 


that she would disciose such information only upon 


order of her 
Srnec, CULS Loca 


© the Local Board to is 


on this issue; and 


to this Court, be made a part of the record, be briefed 


Sst 


for further proceedings and 


Stperiers Cr by court order, 


metber atfecting the jurisdiction 


Pemvelia induceticnuverderc, 


xespectifuily moves that the case be remanded 


findings 


that such findings be transmitted 


by the parties hereto, and be submitted with the other 


peumes raised herein, for e@ecision by this Court. 


|-4 


0 


wee ass prec eet are ee ee 


2 Ne ee ae hl * 
ARGU ZN - 


ew TO CDT + Daz F yen j cy 
PME DOLE SRONTC PCLLING OF TRE MEMBERS OF 


APPELLANT'S LOCAL BOARD ON WHETHER HIS 


CLASSIPECALTON SHOULD BE REOPENED WAS NOT 


PF mes ny Tae wey) a Op hia ser 4 — 
A MEETING aS REQUIRED EY THE S2{LECTIVE 


cc prt at 


SERV LCR SSEMULATEGNS 42ND DEPRIVED SPPELLANT 


OF DUE PROCZSS OF LAW WHICH VETIATED HIS 


ENDUCTION NOTICE AND AIS CONVICTION. 


Selective Service Regulations §1604.56 provides, 


kty of the members of the 


s 


lecal boeatd shall constitute a querum for 


which a cuorum is present shall decide any 


on every cuestion or classification. .. 
Lf any member is absent so lon 
hamper the work o£ the local board [the 
chairman chall recommend removal and 


- 


appointment of a new member])." 
§1604.58 provides: 

“Minutes of meetings--Each local boar 

shail keep a record of each meeting of 


14 


ieee enh ed  S ATLA a Oat NUN La Dh sna mat A A te ah tn Sih Se DAE Ct 


Pre 8 ae IT (ha oe A rh ED PS Sere 2 cee mt tae A a AS coe DY w Meh RD AT CAR Diet mene meee Nirmal oA lla ca, Sie Sasa Pat, SPT te I PE PE ta OTL td cat Wl Ca eh eat Isat tS re 
M1 2 oe 


| 
| 
: 


eA SIRO DAR Dy A ee EA he 


ie) 


4 Te? 
wee ee ee 


= OF 


o ’ 
~ 
Whe 


WEL 


aya) 


a 


oa =) ¢ ey ; 
fae oe oe ee 


Agicey 
Site Wi 


wee yen 
we ee 


ge 


> 
We ote 


©) 


: fs 
a! 


q 


reel stt 
Le Bs a) See 
a) ra boli? 


- 
San ee 
—- 


oEmation’ p: 


by 


CO 
- 


wee I ew ee 


2 Rccanates J 
Se core 


al 2, Aa 
tee 


ie 
tae me 


oneidered wi 


Ce 


aw 
we 


Was es 
Lo 


fam 29-0 oe 


ee 


¢ 


ecistnent 


“—- 


a2 


eee 
—_ Ore 


= 
7 


Be 


- = 4 
awe eee hk 


me 


> 


q a4 
5c 


edt celta] 
ee 


wort 
wwe 


° 


act 
ec 


ox 
a ene 


ly w 


” tts ne 
2Of88S 


toa a 
See Last 


— 


9) 


Ne 


Orn ewe (- q 


2 


7 
oe, ee Nene Net ome et ee oe 


o 


° 
a ‘ 
ue) G j 
aj 4} GS : 
Vet a ml 
CJ WJ rel | 
wl oO a) . f 
OF Sor a 
aa ry eel i, a i 
OV re! > aj oJ u 
oO @Q) H 9) 
N wT 9) 44 op) 5) \ 
Na cy op 
= » dQ) A) ort 
Xo} (lo) 0) a ce) a 
No) Go € ¢€. o 
nN oy @& & © 5 
4 up) { 
ue) 9) a OI LE 
NS OO] a) ol G (@) ; 
n 2 ry Ge €) 3 
ra) ee a Ww 39 ; | 
id) n uy ie) cD) i 
13 ice) iva) ED a . orl u) i 
ra = ol oo @ + me O) 
OR es 1) GN! cm) a) cs 
Gg) my fal) eC) a) 5 
. oi . gw 3 ® { 
LW) ay uy OL end Lae) sie ne: ? 
“) Mwy Va} Foot | ded 
i) ©’ “A)) CN orl Q W i) § 
Fn ml Q) i oO oh oF yal r 
o? os) lh O} a) apt { 
i ) XN vel ot orl re) ; 
i =| 2 @ 1) | Ge 1 
5 1 a) ose wW ) O | 
NEN OD ff «el () 3 
a O St ash a i 
> = 2 J Bn Ww | 
=i y a; & a) t) 
fe fl 3s oe = Ge = 
iw) C) i) C> =tt Yd / 
4 4 ) c) “| el ‘I 
fry A 0b oO GY | 
od 19 ) ; 
9 > Mw | 
a HH e) rl : 
[et Q) PD. Oo \ 
wm MW -. 
3) 10) : 
° Y an ami | 
oa) S ist) , 
rll vu) i 
3) + oO 
q) qQ) ub} 
a) a) 1) } 
ri i od F 
Q) a VM) : 
op) g &) 4 


a fo) pelle ON to x! Ke) tO 
el Mm M N M MQ N iy 


NS ee Se rn er is Ce AR ee Se a 


% s = 
43 2-94 . - weno = - rie 2 Se 
_ —s ~ MOF ae iP ne See ' A4AG OC —u — were eee ~~. 
ox - Eb ey = a Oo . 
| ea = “> : _ eH a Bl 
~ SES CLO e Se =- =—_t a Renew eee Oe 
“a J x 3 er aie ae Sec a <5 2 Ga) 
Fei Jyptar nowt: a _ a Poe ey - 2 Tri [CA — 
pes Se eye Oe Ve eC rr eee eee EOE CS [CEC Ci Om Cf bu aes 
2 ee oe ee : eS See AAS a 
~_ Hae eee tea ee ee a oe en ne m<5 we evicky 


; ice i lat wee ee ee to rt Hes . . - 
oO Lege lat (Letee Sethi Bic AP 
’ 
' ~< 
ae * 2 * ° 4a 
Ss | A. Vist omis ages he s=Vieeeeo sho th2b rd a ee 
oO ecu a ie =. eet ar iNS ees ee ee ae NY Bee ene Ace: perp Se NS Letee wep so Leake «€ 


. 4 aot 
ol ee em we i< oe ran emery 


5 
~ i aie = at 
Wenmwe Ciwmite (7am REL COMSESCSEEea Sh 


~ + co Pr 4 > 3 . a 5 
Whe be wesy mk Tyee na a mea ey ee ee Oe Soe a g! a 
- eset Gf wis Oras Geocee, EVIE EMEEC YESH Cveme cyee@ence 
‘ 
c -"~ on £ einan re a:45 AT Nes coaan Amiga] 1 --- KF on ter mint a0. 
a ae ef ON GORE itews BiLtocnemot ewe SRNR in gee Se Ie Sk Lk UcS,lhCUUCL Oe BE CRY 
. 
a fe) ae ees a eum | lee ee tray “Arn Aaya otf “A ay iewed 
a we ele ee ee mae ft 8 9 Y= wee Cmsy meee ee. SCE ve a2eVLe rd 
~~ t * 
' aero TFT ant font aA tates 
om eal PY evenenre eee atecey 
ch 
2 FHAGt 4 ci eo ET a. tee oe ee bm ee et ee OS | 
Tet I OR eer OS ce re OO Oe oy 
ry 
as ala fait ac ‘el fae OS Ce hee Uae > iz Sa halo 
ne ; ‘ faa ag fs 
—v p.-3 Re i EE | SLevrorec i Oe BS foe \-S oe i fa SEO EL | 9) 9 
<4 
y 4 op) 2 ~” oe. a = ” “ 
u v. id Sawvermna Lf to Ta, ee oe ee 
—- e2e Lee ee Crt 2S Lesce BOSSES BosAuvc ks tee 
“ . y 4 = 
) oa7 Rr patos ANS pe aesyy ren eens Pane ta nm et aa Ree 
cd Se Bier. Sel Ce eC SS Cl ECV eter = =<BPS eae © fig SoS oEee 
3 5 : 
72 =s - » * er) ' 
) awe ar a = =, = of =A ae] Fes aes ntac + tant 
<9 Wy LEV ES I Wp VE RM bee th I Se SSN EMEA SSG ON ALLS 
so e 3 i . " = c a 4 
pe eH Ae TAS + ate ow a i er er) a “m= > Cre i) ran w- 
ae eS Cereweaerl CCS Li She BZIVeSee Ff Sercic. J PShwce = 
} 
~ ; E iy ° 2 ed ; . ~ Jen Ge ° => . 
ey ee Os, aan ire mat we = = — Se “~ me ee end yout. S 4 & os = ericree 
13 ey peLian o £ ee Ee Se Le td we he ae we 7) ic /56 3 23Ce Cree. 
eirel Lo 4 ie b z =i 4 * ” tl ora = F 
RA Pe SA em ate ate PRA qa 5 2 avane =] bs 
mae Vee PoNuveis Cepscesces Fig 2 Woe. ss US) oes Be a a 
. 
20 
S1 sg s lpaey, wT) en Pee oe eacembhivg, 2 Tei ea) et 
ra Jo ro, fe SOUL Uh hs Cae CmooY 2a Shae Be Peo 
3 a 5 4 av 
Mie nato Cast Ce ss 
we wel ow i -—-5S = 


, : a 
oie DeRCEe pPEESCH SC, not 


1 4 


(ue) 


ee te ee eo ce - a Te et 


een = mh ni ae SE I A oe 
} 5 | oe : zi - et So oe Eh et 
: > 2 Seer, # S er ae 27.7 SeSe-ee = ee ee i ee es a Pye] Nee a" jae & 
myo art HT A™ a4 Peace = — a- 2 t-+ 46s re a) Pee “ fe eg ieee 9 — = 
; PN Se See EE Rt eee aS See Ta een eee \/ oe Re Leche. 
fs « F “ aa . : 
Age eee ae i mas oS Se See aT oe prea? | 7 
eee ca ee era Sere Ce eb cai. | Sede Rae ee Cs a 
. “— » F » P ae ee . 
; rt ees ia3-i5 +B 4. ore - - 
ey on ee RL WL Cece, PCa . eee ee Meek 6 Lin 35 2 
: 
; 
’ ~ Smee - - a as a = . . 3 
rs eee eo 4 te ~ a = as 
: Bh See eee Re See Cee US CLL OTe UCLOCLUCSE 
; 
- ~~ > s y o : a = = - os q 
=,4) nN ina in tee ay n (cea: ‘ = ws a= on oe om ae = 47 re ae _— i 
ee ee Sut es ae we Yee ~y ane tt ee oe 
2, aj 
+ . a 
fem<- - 
oe Ne 
| 
' 4 ss 
W Bye... “wT ay Fe. - Ch oe ee re a 
eS Vio ALE *, Jee ye =" Sees NS ee 
; oo a 
; ‘ 
aA — “oo: cA Ai 
id v “3 
ONAN tat Lae ee Fm NM o 
e ais * AE ewes “fay she ad Tie 3 ra 
---6 doweany ee i —-ave 
a & FT aR eH nie eWee rH Fae 2-9 x sey owe as - 7 
Wo 26 Ae ieee ee ae, Ne Rd ee ee ee oe po 
* -. + P =» % 
2 ee . mR hanya me Rite Sar see Poa mqaanaa cay ot ates 
tem wenees Ss SAvye Me kerres Seem 256 ieee sec aa 5 eee 
*~ 
- e . 
we VC Divs 
“ A - : a & ~ « 
al a =. Trial t tO ae arei geks 2 in =e 
tee i] Meee Fy ee tn UG Sam ors ed ~ 
: - : : . cas! 
Pa i. ii ia ae  - y tee ae tn ele) i, a, wage AL 
wee ee ee ae ON eee ee ee ap — Set ees aves jo SSB pee 
: 
a ed _s “4 - . - oi) eee ” 3 > 3 Si 
Bs fi om tem yen a7 = eee a gene ~ ? poe A ~~ Se A eo = Ives - 29 
BLO. Lees Goce Ue See Le LCS SUES Wee. Gee Tee 
* = , aes - F rc 7 24 7 
I~ on ole — monet = ibe aE ane “ym ew el 
id ee a ae oO Cn = ee ee ee 
te oe ~ Si ian era 
Were. He. eyes) Hse owe y aI VY 9 
—a— = 
t or < aay . oye gS we eeaikgs 
; ey = a Ae on wo Tem ate 
3 ae eee oS ey Re Ee Sn eat eb 
a +. s 
‘ F asain 2 ro ey Pe me -_ e16G4 soe y 
me re rs =v. ee eB 
; . a - + 5 « = a 
oo wos ie Pa Bowe . may 7 =e) seam an 
Ne eo wee ae eee ~ — Nt ee a aww eee 
‘ 


tah ° 


ra a a feof 
| mS VILE Rm ee yo 3 

“+ oo . eae s go 82 ee ee) Seems EO tr 3 

He baie Ss eeeet ED BCE CER CCE Setreete Ve 


— ee we ee None wm Nee ee oe 


4 ae ‘ 
fiiter wer: under S.S, B1G60.20 (6) 


ay 


a es RI Sh RS ST SEN mates 


13 


2S 


| 


EY 


A err ene eR BL I i EE RS EET SE eee Cath ea 


LTE PS RE EAE OIE SS SEI Ee EE LAS CITT SEE EEE SAGES EEL IE FLITE ETI IA OAS EE TE 


to be invalid where not shown to 
have been issued at a meeting of the 
Local Board. 

8. That telephonic decisions do not comply with 
Selective Service Regulations, and deny appellant's 
substantial due process of law, is recognized by the 
selective Service system itself. Thus, Local Boards 
have been instructed by the California Headquarters of 
the Selective Service System, in an operation memorandum 
dated October 18, 1967, to hold special meetings and, if 
necessary, to postpone induction orders, in order to 
consider conscientious objector claims filed after the 
mailing of an induction notice. The memorandum above 
cited expressly admonishes Local Boards that: "A mere 
telephone review of the file is inappropriate." 

More recently, State Headquarters issued an 
operation memorandum, dated June 10, 1968, relating to 
conscientious objector claims filed under S.S. §1625.2, 
and other regulations, a pertinent portion of which reads 
as follows: 

"In the event the completed SSS Form 150 

is returned after an induction order is 
issued but before the induction date and 
there will be a regularly scheduled meet- 
ing of the local board before the induction 


date, the entire file and the Special Form 
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for Conscientious Objector shall be re- 
viewed by the local board. If the form 

is returned prior to the induction date 

and there will be no regularly scheduled 
meeting of the local board before the in- 
duction date, the registrant's induction 
shall be postponed so that the local board 
can consider the information contained in 
the form at a regularly scheduled meeting." 

9. For the foregoing reasons, therefore, it would 
appear that appellant was deprived of substantial procedural 
rights by the failure of the Board to make its decision 
on his application at a duly constituted meeting as re- 
quired by Selective Service Regulations. Since the Board 
thereby acted in excess of its jurisdiction, the evidence 
is insufficient to establish that appellant failed and 


neglected ''to perform a duty required of him under §462 
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APPELLANT'S FORM 150 MADE OUT A PRIMA 
FACIE CASE FOR CLASSIFICATION OF APPELLANT 
AS A CONSCIENTIOUS OBJECTOR, AND THEREFORE 
THE BOARD'S REFUSAL TO RE-OPEN HIS CLASSI- 
FICATION WAS ARBITRARY AND A DENIAL WITH- 
OUT DUE PROCESS OF LAW OF APPELLANT'S 
APPEARANCE AND APPEAL RIGHTS UNDER THEN 
EXISTING SELECTIVE SERVICE REGULATIONS , 
THEREBY INVALIDATING HIS INDUCTION ORDER 
AND HIS CONVICTION. 


permits a Local Board to re-open a registrant's classifica- 
tion when his request-- 

". . , is accompanied by written informa- 

tion presenting facts not considered when 

a registrant is classified, which, if true, 

would justify a change in the registrant's 

classification. . ." {61 

6. §1625.2 also provides that no classification 

shall be re-opened after the mailing of an induction notice 
unless the local board specifically finds a change in the 
registrant's status resulting from circumstances beyond his 


control: 


That proviso is not pertinent here because the local 


board, by placing its refusal to re-open on the sole {cont.) 
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1. As heretofore noted, S.S. Regulation §1625.2 
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2. When a classification is xe-opened and con- 
sidered anew, the resultant classification has the effect 
of an original classification, even though tne regiscrent 
is placed in the same class as before reopening, 

pelective Sezvice Regulation §1625.11; 
see: Mitkher v. United States, C.A. 9, 1967, 
Docu .20 973. 
3. Each such re-classification is "followed by 
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the same right of appearance before the Local Board an 
eemceme right of appeal 4s in the case cf dan original 
elassification. "' 


Selective Service Regulation §1625.13; 


see: United States v. Freeman, C.A. 7, 1967, 


Boo F.2d 246; 


6. (cont.) ground that the "new information does not 
warrant reopening of classification" (S.S.F. 14), appears 
thereby to have treated appellant's claim as an application 
Pied prior to the mailing of hisminduction notice. 
Implicit in the board's notation is its acknowledge- 
Menbecoac the acquisition of conscientious objector be= 


liefs arises from circumstances beyond a registrant's 


control. Such is also the view taken by courts of other 
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circuits (United States v. Federspiel [N.D. Ohio, 2/19/68], 
Momec.8, 240; United States ve Baker {E.D.N.Y., 2/19/68] 


67 CR 19; see also: Boswell v. United States, C.A. 9, 


1965, 330 F.2d 181.) 
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4, Moreover, at the time of appellant's appli- 
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sucm claims to the Department of Justice for investigation 
and recommendation, and a hearing before an impartial 
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Selective Service Regulations §1626.25; 
pee. Machina, Vv. United States, .C.A. orn 
Po 50 F.2d 923. 


5. These rights of appearance and apveal are a 


service classification system; and a conviction may not. 
obtain under 50 U.S.C.A. Anp. §462, where such rights 


have been abrogated or denied by a Local Board. 
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However, appellant did ascribe his conscientious 
objector beliefs to his religious "upbringing in the 
Seen faith” 25 well as his medical Graining. [7] 

Dee eit veG obates ViecmeOlLbera 9 C yal cae 
WIGo wooo hed 305. 
Tne mere fact that appellant had previously claimed 


and was given e IT-A classification does not, of course, 


defeat his claim to a conscientious objector classification, 


not only because a {I-A classification is Lower tnan a 


I-0, and therefore takes priority, (S.S. Regulation §1623.2) 


but also because a registrant has a right to claim sucess= 
ive deferments on different grounds. 

United States v. Peebles, C.A. 7th, 1955, 

220 8.20 Ula ells. 
ieee lc would thus appear thar .onsius face, 

appellant's claim makes out a valid case for a classi- 
fieation as a conscientious objector; and therefoses the 
Board's failure to reopen his classification was arbitrary 


and constituted a denial of appellant's procedural rights 


7. it may be noted that appellant had less than 
four days in which to complete and file the Form 150, 
rather than the 10 days usually allotted for this pro- 
cedure. (See: The box in the upper right hand corner 
of appellant's questionnaire, S.S.F. 12). 
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without due process of Law. 


By reason thereof, eppellant's induction notice 


was invalid and his conviction cannot stand, 
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Lio 


THE INDUCTION NOTICE WAS INVALID AND VOID 
BECAUSE MATLED BEFORE THE EXPIRATION OF 
APPELLANT'S: TE FOR APPEADEEeD EXPIRED, 


S.S. Regulation §1626.4T states: 
"The local board shall not issue an ordez 
for a registrant to report for induction 
either during the period afforded the 
registrant to take an appeal to the 

appeal board or during the period such 

an appéa@l is pending. Any order to report 
for induction which has been issued during 
either o£ such periods shall be ineffective 
and shall be cancelied by the local board. 
Whenever an appeal to the appeal board has 
been taken by a person entitled to do so, 
any order to report for induction which 

has previously been issued to the registrent 
shall be ineffective and shall be cancelled 
by the local board." 

S.S. Regulation §1626.61(b) provides: 


"At any time within 10 days after the 
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date when che leceal board mails to the 
eecistcam a Notices of Classification 

(SSS Fere No, MU). . . or at any me 
before the registrant is mailed an Order 
to Kheport for Enduction (SSS Fotm No. 252), 
the government appeal agent, if he deems 
Lt to be in the netional interest ox 
necessary to alfoid an injustice, may 
prepare end place in the registrant's 

file a recommendation that the State 
Director of Selecerve Service exener 
request the appeal board to reconsider its 
determination or appeal co che President. 
The registrant's file shall then be 
forwarded to the State Director of 
Selective Service. 
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S.S. Regulation §1604.71 provides for government 


appeal agents, and establishes their duties, in pertinent 


Dare, 


as follows: 


'(d) it shall be the duty of the govern- 
ment appeal agent. .. 

NCD). to@esceal., . 2 £20m any classi - 

fication of a registrant by the 

local board which is brought to 


bis sbecention 2nd, im his 
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(5) to be equally diligent in pro- 


goverament and the tights of 
vo% Oi a Gl on cle pO Ww 
che registrant in ail matters. 


4. His internship having been ccmpleted, avpeilant 


the Board, a II-A classification (occupational deferment) 


oO) permit him to take up a one year bkesid@ncy trainin 


pediatrics at the Cedars-Sinai Medical Center in Los 


Angeles (8.S.F. 13, 59-63, 70, 73-75). 


9 
It may be noted from the Board minutes appended to 


@ppellant"s questionnaire (S.S.5, 13) thé@e the Ii-A 
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classification was gzrantec on August 4, 1965; a 


handwritten notation eppearse after the date as follow 


"2a 8/66" 


Tt is thus aovarent that the Board intended to 


«+ 


did grant appellant an occupational deferment of at le 


end 


one year, based in large part, presumably, upon the xe- 


commendations of Dr. Kagan, Director of Pediatrics at 


Center (S$.S.F. 59-60), and Dr. L. S. Goerke, Chairman 


the Southern California Advisory Committee of the Selective 
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the State Director, on October 20, 1965, “recormendec" 
that appellant be reclassified as available for service, 
jmcrmei-A (5.S.EF.. 80). 

6. Appellant was prcmptly ordered by the Board to 
beport for pre-induction vhysical (S.S.F. 78-84), aa 
ultimately did so and was found acceptable (S.S.F. 81, 89). 

7. On January 24, the Local Board reclassified 
appellant I-A (S.S.F. 13); and appellant Aled a timely 
epped? (S.S.F. 13, 90). 
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8. Appellant 


February 25, 1966, the Board mailed apoeilant SSS Form 110, 
notifying him of the Board of Appeais' decision (S.S.F. 13). 
On innee days larer, on Pebruary 28, the Locar 

Board mailed appellant an Order to Report for Induction 
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10. In a criminal prosecution under the Universal 


— 


ielutary Training and Service Act, the burden is on che 


government to establish the validity of the induction order, 


and on issues relating thereto, the record is to be viewed 
Taces, On. Sthaeloee. 


11, Although the standard form 110 (Notice of 
Classification) advises a registrant of his vight to seek 
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on March 15, 1966. 
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Since this wes obviously 4n impertent and substantial £ 


the Board's omission ceprived the appellant of due proc 


of Law. 
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Dr. Kagan's letter to the Board iterated a critical nat 
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reclassification in the mieéle of ais residency, a few 
montis after the promise of a ome yedr deferment, makes 
ie ? 


out a prima facie case of hatdship and injustice. 


At least, the circumstances attenda: 


J 
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classification, coupled with what additional facts 
appellant may have provided the appe_i agent, may weil 
have led the latter to believe there was a genuine and 


sufficient basis for further ~eview under Selective 


Service Regulations §1526.61(b). 
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13. By machine tis indecfion mctice prematurely, 
and by fa iling CO @@viseseppeibant of his richts vies 
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appeal agent, and thereby vitiated its induction order. 
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Peemyet cxpired when tne 

notice. Therefore, by virtue of Regulation $1626.41, 

the Board's induction ordet, mailed odiy three days efter 
q 


the mailing of appellant's Notice cof Classification 


(Form 110), was “ineffective and voic. 


See: United Stetes rs Heytblein, D.C. Misc., 

1956, 143 F.Supp. 742, 745-746; | 

Compare: Striker v. hesor, supka, | 

223 F.Supp. 923. 

15. Accordingly, the evidehce is insufficien® ie ; 


Ghat, on this record, anpeliant was undcez no duty to 


submit to induction as churcec by the indictment; ene Ais 
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For ail of the foregoing reasons, 


a” submits that his conviction should be set aside, 
and an order be made directing the trial court to entex 


fae ee ae 


emueccnent of acquittal. 
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ectfully submitted, 
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DAVID B. FINED 
Attorney for Appellant 
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BRUGH R, MANES, Of Counsel 


Cue Rnd. Nae CAPT oe 
I certify that, in connection with the preparation 
of this brief, I have examined Rules 18 and 19 of the 
United States Court of Appeals for the 9th Circuit, and 


that in my opinion, the foregoing brief is in full com- 


pliance with those rules. 


ppellant respect- 


